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- A. IDENTTTY OF PEITTIONER AND DECISION BELOW
Yoshio White asks this Court to accept review of the Court of Appeal's

("COA'™) decision terminating review in State v White, No. 56265-1-II. The

November 1, 2022, opinion is attached as Attachment A.
B. ISSUES PRESENTED FOR REVIEW

1. Is review appropriate under RAP 13.4(b)(2) where the White decision
conflicts with a published decision of another division of the Court

of Appeals? : . '

2. Is review appropriate under RAP 13.4(b)(1) where the White decision
conflicts with a Washington Supreme Court decision?

C. STATEMENT OF THE CASE
In 2021, White moved the Pierce County Superior Court ("'PCSC") to vacate |
the judgment and sentence ("J&S") because his original sentence was based on
an incorrect offender score. CP 13-16. The score originally calculated
included a conviction for possession of a controlled substance. However, under

State v Blake, that conviction was void and could not contribute to White's

offender score. 197 Wn.2d 170 (2021)(holding that Washington's strict
liability drug possession statute was unconstitutional). At the new sentencing
hearing, the original sentencing judge, was no longer on the bench, Judge P.
Sorensen conducted the resentencing hearing procedure. White's offender score
went from a six to a five, as a résult, his standard range went from 312-416
to 291-3838. Additiomally, White was also given an 84-month exceptional
sentence above the standard range. Upon imposing 388' months, the Judge then
imposed a new éxceptional sentence above the standard range of 82-months. RP
29-30. White requested a sentence of 388 months with no imposing §f the

exceptional sentence, which is the high-end at five points. RP 29,

' Blakely v Washington, 542 U.S. 296, 124 S. Ct. 2531 (2004)(holding that
juries must find the existence of aggravating sentencing factors used to
support an exceptional sentence above the standard range).
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At the resentencing hearing, White expressed to the court that Blakeiz'
precludes the court from imposing the previously imposed exceptional without
impaneling a jury to determine the aggravating factor, and invoked the
application of RCW 9.94A.537(2). RP 9; RP 15. But at the new sentencing
hearing, the court failed to address whether it actually had authority to
impose not just a new exceptional sentence above the standard range, but also
whether it did not need to imapnel a jury to do so. Judge Sorensen did not
provide his own reasons'after imposing & new exceptional senténce other than
‘basing it on a "percentage-wise" presuming the original judge did the same
thing. RP 29. But this basis is not supported by the record of Judge Hayes'.

D. ARGUMENT |

1. The Court of Appeals opinioﬁ that RCW 9.94A.537(2) is not applicable

to White under his facts conflicts with a published Division Three
opinion that holds otherwise.

Under RAP 13.4, a party may seek review in the Supreme Coﬁrt of a Court
of Appeals (COAs) decision. Where the decision of the COAs is in conflict with
another decision of the COAs, a basis exists for a petition for review by the
Supreme Court. RAP 13.4(b)(2). The Supreme Court settles the law when the COAs
decisions are in conflict. White demonstrates that there are inconsistent
opinions of the COAs related to the intent of and application of RCW
9.94A.537(2). |

A jufy convicted White of 1° Murder in 1996, and upon that conviction, he
was sentenced to the high-end of the standard range under an offender score of
six points. After a judicial finding of aggravating circumstances, Judge
Hayes, of the PCSC, imposed an exceptional sentence of 84 months, on top of.
the standard range for a total of 500 months. Attachment B (J&S Cause No., 95~

1-01876-1).
Cn Jume 23, 2021, White moved the PCSC for Relief pursuant to Blake as



J&S contained a simple drug possession conviction that had been rendered
unconstitutional under Blake. CP 13-16. That court granted the action and set
the matter for a new sentence at a resentencing hearing on September 21, 2021
in front of Judge Sorensen. CP 100-103. At the resentencing hearing, White

invoked the application of RCW 9.94A.537(2)(".537(2)"), "[defense] would like

to point the Court's attention to RCW 9.94A.537(2)." RP 15. That court set

aside the invocation and responded by stating "I believe I have the authority
to impose an exceptional sentence” (emphasis added), and it.further stated
that the ''[court] imposed an exceptional sentence that's less than it was in
1995." (emphasis added), RP 30. This disturbance of the original exceptional
sentence by the trial court is an error given that the judicial decision to
impose a new exceptional sentence was without the judge's own justification
fér doing so, and was not in compliance with the Blakely rule or .537(2).

A court imposing a sentence outside of the standard range must ''set forth
the reasons for its decision.' Former RCW 9.94A.120(3); RCW 9.94A.535. The
findings supporting an exceptional sentence are not a mere formality. The
findings must be sufficiently specific to allow appellate courts to "review
the reasoning underlying discretionary sentencing determinations" to ensure
trialvcourts do not abuse their discretion. !g, The findings and the judgmeht
comprise part of the '"final record" of criminal prosecution. RCW 10.64.100.
Resentencing hearings are part of that criminal proceediﬁg, and a.disturbance
of a previously imposed exceptional sentence would still require the court's
reasons for that disturbance.

Furthermore, on resentencing, courts 'must not" treat the proceeding "as

a mere formality or useless act." State v McFarland, 18 Wn. App. 2d 528, 542

(2021). Instead, the hearing is a de novo resentencing. State v Brown, 193

Wn.2d 280, 284-86 (2019)(internal quotations omitﬁed). In fact, "[tlhe
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exercise of sentencing discretion is an awesome power," as it not only
involves far more than reciting some magical words or checking boxes on a
form, but also because courts musf»appropriafely apply that discretion at any
and all sentencing hearings., Id. When a trial court is called on to make a
discretionafy sentencing decision, the court must meaningfully consider the

request in accordance with the applicable law." State v McFarland, 189 Wn.2d

47, 56 (2017). The trial court here treated White's resentencing hearing
proceeding more as 'a mere formality or useless act" when it imposed a new
exceptional sentence but did not comport with Blakely requiremeﬁts or impanel
a jury under .537(2). White was entitled at his resentencing hearing (of a new
sentence) at which the court apply ..537(2) to have a jury impaneled to
determine the aggravating factor that the previous court relied on in imposing
the previously imposed exceptional sentence at the new sentencing hearing.

State v Mann, 146 Wn. App. 349, 356 (2008)(quoting THE LAW OF 2007, ch. 205

§2). This point is even more truer especially after the court had distufbéﬁ
the original exceptional sentence.

Additionally, at a resentencing hearing, a J&S that imposes a new
exceptional sentence by disturbing the original exceptional sentence is valid

only where it is supported by proper findings by a jury, which can be

determined by applying .537(2). State v Powell, 167 Wn.2d 672, 679-80 (2008).

A trial court camnot disturb a previously imposed exceptional sentence (in any

manner) without violating the Blakely rule. Here, the .resentencing court
touched the length of the original exceptional sentence where it should not
have unless .537(2) was applied.

The trial court's error of failing to provide its own reasons 6f imposing
a new exceptional sentence at the resentencing hearing does not square with

its duty to do so under former RCW 9.94A.120(3) and RCW 9.94A.535. Basing its
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decision "on the findings that have been upheld multiple times by the Court of
Appeals” (of which was a judicial finding) is not a meaningful consideration
of its sentencing discretion. And to the extent that the findings have been
upheld multiple time by the COAs, the challenges to VWhite's
exceptional sentence in any previous action was never disturbed until Judge
Sorensen disturbed it by judicially imposing a new exceptional sentence.
White appealed the matter to the COA challenging a Blakely error--which
will be argued later in this Petition--énd that he was entitled to the
application of .537(2) based on the disturbance of the original exceptional
sentence. The COA dec‘ided that neither challenge was applicable under White's

facts. See Attachment A at 6-7. The COA's ruling upholds the trial court's

disturbance of White's original exceptional sentence and allows a new

exceptional sentence to be imposed without impanelinz a jury (and without

Judge Sorensen's own reasons for doing so) to determine the aggravating factor

under .537(2). This opinion by the COAs of Division II conflicts with State v

Mann, a Div. III COA's opinion on the intent of and application of .537(2).

146 Wn. App. 349 (Div. III, 2008). |
White is entitled to the application of .537(2).

In White's case, the COA determined that .537(2) was not applicable.

Attachment A at 7. However, the COA's analysis as to why .537(2) is not

applicable lacks its own reasoning., Instead, the decision is based on a

Division II ruling in State v Douglas, 173 Wn. App. 849 (Div. II, 2013). In

the case--which is factually and procedurally distinguishable here--the court -
reads .537(2) as only applyiﬁg to resentencing hearing cases of which resulted
from a "Blakely-error' and did not apply to any other resentencing situation.
Douglas at 855. This understanding of the application of .537(2) by Division

I1--in Douglas--is not consistent with legislature's enactment of .537(2).



Moreover, White's new sentencing hearing was a de novo resentencing hearing
process that allowed consideration of sentencing issues. Brown, 193 Wn.2d at
284-86. Yet, in applying Douglas in this manner to White's case, not only does
the COA misappfehend the intent of .537(2) created by the 2007 amendment to .
RCW 9.94A.537, but also its understanding of the type of cases the statute
applies to is a complete misunderstanding. See THE LAWS OF 2007 ch. 205 §2. As
such, Division II's approach regarding .537_(2) conflicts with the intent and
application of the statute as determined by a Division 1II decision. See State
v Mann, 146 Wn. App. 349 (Div. 111, 2008).
In Mann, the courﬁ's analysis focused on legislature's 2007 amendment.

Mann at 359-61. Recognizing that legislature enacted a resentencing provision
under .537(2), the court fead the enacted provision as applying to all cases
by its reasoning that .537(2) "effectly extends the original 'Blakely-fix to
all exceptional sentemce cases." Mann at 360 (emphasis added). With this
understanding, the Mann Court further read the statute aé instructing that:
"whenever a new sentencing proceeding is required in a casé where an
exceptional sentence had previodsly been imposed, 'the superior court may
impanel a jury to consider amy alleged aggravating factors listed in RQW
9.94A.535(3), that were relied upon by the superior court in imposing the
previous sentence, at the niew sentencing hearing.' Mann at 361(quoting LAWS OF
2007 ch. 205 §2). Here, White's case required a new sentencing hearing.

Division III's understanding of the application of .537(2) is the correct
reading of the statute vs Divisions II's. The Douglas approach is untenable as
every case where an exceptional sentence above the standard range was. imposed
is affected by the Blakely decisioﬁ, even those pre-Blakely. But sinceBlakelz

has been ruled not retroactive', access to .537(2) based only on a Blakely

? State v Evans, 154 Wn.2d 438, 444 (2005).
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error itself is not what legislature intended when it created the resentencing
provision. The statute as Douglas reads and applies would only have it applied
strictly to a Blakelz error despite of the scope and intent of the amendment
as determined in Maenn. Id at 360-61 (explaining .537(2) will apply to all

exceptional sentences cases in light of the 'Blakely decision™; and that the

statute ''operates retroactively' at any new resentencing hearing; "regardless
of the date of the original trial or sentencing.') (emphasis added). Meaning,
a person receiving a new sentencing hearing, and the elements of .537(2) are
existant in the case, i.e., (1) an exceptional sentence was imposed, and (2) a
new sentencing hearing occurs, the statute is deemed to apply retroactively.
Mann at 361.

To reiterate, the resentencing provision of .537(2) is an extension of
the Blakely-fix, retroactively applicable to White's case at his new
resentencing hearing of a new sentence.

To accept Douglas' reading of .537(2), this Court would be limiting the
scope, intent, and authority of .537(2), as Douglas' reasoning renders much of
the statute meaningless. It ighores the langusge "any case” and imposes a
limitation to only those coming back on a Blakely error issus. Douglas at 855.
Itlalso ignores most if nbt all of the past tense language legislature used.
The statute requires courts to interpret what legislature intended as "'any
case” and the past tense language. There is no definition provided in the
statute. To resolve this issue, courts look to settled rules of statutory
construction. Its primary goal is to determine legislative intent. Burns v

City of Seattle, 161 Wn.2d 129, 140 (2007). If the meaning of the statute is

plain, then that menaing is given effect. Id. "Plain meaning is discerned from
viewing the words of a particular provision in the context of the statute in

which they are found, together with related statutory provisions, and'the

7



statutory scheme as a whole.” Id. Here, the Mann bhas recognized that RGW
5.94A.537 "is clear and unambiguous.' Id at 359. And by that racognition, the
court gave - effect to legislative intent by the plain language used.
Accordingly, White was entitled to have .537(2) a@plied in his case, to have a
jury impanzled to determine the "alleged aggravating circumstances listed in
RCW 9.94A.535(3) that were relied uponm by the superior court in imposing the
previous sentence, at the new sentencing hearing." Mann at 3613 LAWS OF 2007

ch. 205 §2.

2. The Court of Appeal's application of Rowland® to White's facts shows
its decision conflicts with the ruling of Rowland itself.

Review will be granted under RAP 13.4 if White demonstrates that the
COA's ruling in White's case conflicts with the ruling in Rowland, a
Washington Supreme Court case. RAP 13.4(b)(1).

Tne Washington Supreme Court decided State v Rowland in 2012. At issue in

the case was whether at a resentencing hearing, for a correction of a
miscalculation of offender score, did the Blakely rule preclude the sentencing
court from reimposing the original exceptional sentence. Id. The Coﬁrt ruled
that a trial court may reimpose the original exceptional sentence under
certain circumstances, i.e., where the sentencing court either does not touch
the factual findings supporting the exceptional sentence, or does not disturb
the length of the original exceptional sentence in any manner. Id at 155-56.
In other words, by negative implication, Blakely will apply at a resentencing
hearing of this nature if the sentencing court touches either circumstances.
Id. Here, the length of White's original exceptional sentence was disturbed by

the resentencing court, as such Blakely applied.

? State v _Rowland, 174 Wn.2d 150, 156 (2012)(holding that Blakely does not
apply where the trial court does not touch the factual findings supporting the
exceptional sentence nor change the length of the exceptional sentence).

8



The COA determined that "Rowland is dispositive' to White's facts, and in

doing so, decided that Blakely did not apply. Attachment A at 6. The court

based it's decision with the statement: "in Rowland, White's sentence became

final before Blakely was decided, and his resentencing occurred after Blakely

was decidad." Attachment A at 5. The decision further added where ''the

resentencing court changed White's standard range ..., [it] did not reevaluate
the exceptional sentence imposed beyond that range." Id.

The first conflict the COA has with Rowland is it's holding that Blakeli
does mot apply at a resentencing hearing other than a Blakely-error- type
resentencing hearing. It is the COA's position that Blakely does not apply at

resentencing hearing such as White's as the conviction and séntence was ''final
2

before Blakely'. Attachment A at 7. But Rowland recognizes otherwise. It's
position is that Blakely will apply, at resentencing hearings that deal with
the correction of aﬁ offender score, so long as the circumstances discussed
above are not touched. Rowland at 155-56.

The second conflict the COA has with Rowland is the COA allows the
original exceptional sentence to be disturbed so long as the factual findings
supporting the aggravating circumstances was ndt reevaluated., But the
circumstances discussed in Rowland on this point holds  that neither
circumstances can be disturbed. Meaning, if either is disturbed, then Blakely
applies. Rowlaﬁd at 155-56. In footnote 4 on page & of the COA's opinion, the
COA notes that the sentencing court did chénge White's exceptional sentence,
but that. it did so on some idea that Judge Hayes--the original sentencing
Judge~~imposed the exceptional semtence on a 207% upward variance. However,
this is pure speculation with no legal foundation. There is nothing in the
record from Judge Hayes that indicates or expresses that he imposed the

sentence he imposed under such considerations. But in any case, the fact



remains that the sentencing court did not reimpose the original exceptional
gsentence here like the court did in Rowland. This disturbance alone would
warrant the application of Blakely under Rowland's ruling. How the COA applied
Rowland to White's facts is not only a misapprehension of the case, but
also its ruling conflicts with the ruling of Rowland.
Mr. Rowland's case is not dispositive, and the wvital distinction between
White's and Mr. Rowland's cases should not be treated as some type of orbiter
dictum, The approach the COA takes regarding Rowland is too inconsistent. It-
would leave the application of Blakely subject to arbitrary application
instead of a legal application. |

E. CONCLUSION |

White believes he has established that the resentencing court erred by
jﬁdicially imposing a new exceptional sentence without impaneling a jury to
determine the aggravating circumstances the previous court relied on pursuant
to .537(2); and that the COA's ruling that .537(2) does not apply to White's
case conflicts with Maon. Thus review is warranted under RAP 13.4(b)(2).

Additionally, White also believes that he has established that review is
warranted under RAP 13.4(b)(1) as the COA's decision conflicts with Rowland in
that Blakely applies because the resentenciﬁg court disturbed the original
exceptional sentence without comporting to the Blakely rules. |

For the reasons. and arguments set out above and herein, White
respectfully asks this Court to grant review, and to ultimately remand back to
the sentencing court for further proceedings consistent with the application
of Blakely and/or .537(2).

SUBMITTED this H day of January, 2023.
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ATTACHMENT A
(COA's November 1, 2022 Opinion)



Filed
Washington State
Court of Appeals

Division Two

November 1, 2022

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
STATE OF WASHINGTON, No. 56265-1-11
Respondent, |
V.
YOSHIO KODOMA WHITE, : | UNPUBLISHED OPINION
Appellant.

CRUSER, A.C.J. — Yoshio White was convicted of first degree murder in 1996, and was
sentenced to 500 months confinement, based in part on a judicial finding of deliberate cruelty.
White has been resentenced twice: first, on direct appeal, because the sentencing court relied on
additional aggravating factors that were improper as a basis for his upward variance; and second,
after having his offénder score reduced pursuant to Blake.! White’s first resentencing resulted in a

500-month sentence, and his second resentencing resulted in a 466-month sentence.

! State v. Blake, 197 Wn.2d 170, 481 P.3d 521 (2021) (holding that Washington’s strict liability
drug possession statute was unconstitutional).
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White now appeals from his second resentencing, arguing that the court impermissibly
relied on a judicial finding of deliberate cruelty when it should have impaneled a jury pursuant to

Blakely? and RCW 9.94A.537(2).

Because Washington law does not support a retroactive application of Blakely on these
facts, and RCW 9.94A.537(2) does not apply to non-Blakely resentencings, we affirm the
resentencing court.

FACTS

In 1996, a jury convicted Yoshio White of first degree rnurde‘rT White’s offender score was
6, and his standard sentencing range was 312-416 months. The trial court found three aggravating
factors: deliberate cruelty, prior substantial criminal history showing a pattern of escalating
violence, and manipulation of a witness. Its finding of deliberate cruelty was based on the fact that
the victim was shot eight times, several of which “occurred after she had been shot and was lying
on the ground and defenseless.” Clerk’s Papers at 141. The court sentenced White to 500 months,
representing the sum of the high end of White’s standard range plus an exceptional sentence of 84
months above the sfandard range.

- White appealed his sentence, arguing that the trial court’s finding of deliberate cruelty was
not supported by the record and could not support the exceptional sentence, and that escalating
violence and witness manipulation were not proper aggravating factors, State v. White, noted at 89

Wn. App. .1055, 1998 WL 109981, at *1-2. This court-affirmed the trial court’s finding of

2 Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004) (holding that
defendants are entitled to a jury trial as to any aggravating factor used to support an exceptional
sentence above the standard range).
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deliberate cruelty but held that the other twe aggravating factors were not proper aggravating
factors. Id. at *2-3. This court therefore remanded White’s case for resentencing. Id. at *3.

White’s first resentencing hearing in 1999 resulted in a 500-month septence based on the
aggravating factor of deliberate cruelty. White appealed his resentencing to this court, arguing in
relevant part that the evidence did not support an exceptional sentence. Comm’r’s Ruling
Affirming Sentence, State v. White, No. 24745-3-11, at 2 (Wash. Ct. App. Apr. 24, 2001). This
court affirmed because the issue was raised and resolved in White’s first appeal. Id. at 2-3. We
reasoned that this court had, in White’s first appeal, “specifically approved the factor of deliberate
cruelty” and found “[t]hat factor, standing alone” to be sufficient to support White’s exceptional
sentence. /d. at 2. The supreme court denied review. State v. White, 145 Wn.2d 1013, 40 P.3d 1176
(2001). White’s judgment and sentence became final on December 18, 2001, when this court
issued the mandate disposing of his direct appeal.

‘White fifed a personal restraint peﬁtion in 2005, arguing that Blakely entiﬂed him te a jury
determination as to any aggrav.ating factors before he could receive an exceptional sentence. Ord.
~ Dismissing Petitien, In re Pers. Restraint of White, No. '32216—1-II, at 1 (Wash. Ct. App. Mar. 22,
2005). This court determined that Blakely did not apply retroactively to White’s sentence, and
therefore dismissed his petition. Id. at 3. In 2026, White filed another personal restraint petition,
which we dismissed as time-barred. Ord. Dismissing Petition, /n re Pers. Restraint of White, No.
54805-4-11 (Wash. Ct. App. Dec. 1, 2020).

In 2021, White moved to correct his offender score and to be resentenced pursuant to State
v. Blake. The superior court adjusted his offender score from 6 to 5 becauee his original score

included a prior drug possession conviction made voidable under Blake. Correspondingly, his
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standard range was reduced to 291-388 months. The State recommeﬁded a sentence of 472 months.
The fesentencing court imposed a 466-month sentence, tﬁe sum of the high end of White’s new
standard range plus an exceptional sentence of 78 .months (reduced from 84 months) based on the
prior sentencing court’s finding of deliberate cruelty. The resentenéing court r‘educed White’s
exceptional upward variance to match “where he would have been percentage-wise” as compared
to his original sentence. Vérbatim Report of Proceedings (VRP) at 29.3

White now appeals his amended sentence, arguing that the resentencing court
impermissibly relied on the trial court’s finding of deliberate cruelty and that Blakely entitled him
to a jury trial on that issue.

ANALYSIS
I. APPLICABILITY OF BLAKELY TO WHITE’S RESENTENCING HEARING

White argues that the sentencing court impermissibly relied on the aggravating factor of
deliberate crueltyd found by the trial court at his original sentencing. He contends that he was
entitled to a jury trial on the issue.

A. LEGAL PRINCIPLES

In 2004, the United States Supreme Court decided Blakely v. Washington, holding that
criminal defendants have a constitutional right to have a jury decide the facts that support any
aggravating factor underlying an exceptional sentence above the standard range. 542 U.S. 296,

124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). The supreme court in 2005 held that Blakely does not

3 “In my judgment, the 472 [month sentence requested by the State] is slightly higher than where
he would have been percentage-wise based on what Judge Hayes did 25 years ago. I am imposing
466 months in the Department of Corrections, 388 plus 82 [sic] months.” VRP at 29-30. Although
the court erroneously stated that the exceptional sentence would be 82 months, the written order
reflects a 78-month exceptional sentence.
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apply retroacﬁvely to convictions and sentences that were final before it was issued. State v. Evans,
154 Wn.2d 438, 449, 114 P.3d 627 (2005).

Washington codified Blakely’s holding in the 2005 amendment to the Sgntencing Reform
Act (SRA), which p1~dvides that “[t]he facts supporting aggravating circumstances shall be proved
to a jury beyond a reasonable doubt.” F ormer RCW 9.94A.537(2) (2005). The supreme court
shortly thereafter held that the 2005 amendment to the SRA, by its plain language, applied only to
criminal matters pending trial when the statute took effect on April 15, 2005. State v. Pillatos, 159
Wn.2d 459, 465, 150 P.3d 1130 (2007).

In response to Pillatos, the legislature in 2007 again amended the SRA, intending to give
the superior courts “the authority to impanel juries to find aggravating circumsténces in all cases
that come before the courts for trial or sentencing, regardless of the date of the original trial or
sentencing.” LAWS OF 2007, ch. 205, § 1. In relevant part, th¢ 2007 amendment proVides that:

In ‘any case where an exceptional sentence above the standard range was
imposed and where a new sentencing hearing is required, the superior court may
impanel a jury to consider any alleged aggravating circumstances listed in RCW
9.94A.535(3), that were relied upon by the superior court in imposing the previous
sentence, at the new sentencing hearing.

RCW 9.94A.537(2). -

In 2012, the supreme court decided State v. Rowland. 174 Wn.2d 150, 272 P.3d 242 (2012).
In Rowland, the court considered whether Blakely applied at the appellant’s resentencing hearing,
where the original sentence was final before Blakely but the resentencing occurred after Bldkely.
174 Wn.2d at 154. At Rowland’s original sentencing, the trial court imposed a high-end standard

sentence of 361 months plus an exceptional upward variance of 180 months based on a finding of

deliberate cruelty. Id. at 152. This sentence reflected an erroneous offender score of 3. Id. at 152-



No. 56265-1-11

53. Rowland challenged his offender score in a personai restraint petition, the state conceded error,
and the court of appeals remanded the case for resentéhcing. Id. At Rowland’s resentencing
hearing, the court recalculated his sentence to reflect a corrected offender score of 2 and reimposed
his original exceptional sentence. Id. at 153. The supre-me court explained that the resentencing
judge “did not recoﬁsider the factual ﬁndings supporting the exceptional sehtence, did not make
any new findings regarding deliberate cruelty, and did not change the length of the exceptional |
sentence.” Id. at 155. Thus, because “no new exceptional senténce was imposed,” Blakely did not
apply at Rowland’s reséntencing hearing. Id. (emphasis added).
B. ANALYSIS

Rowland is dispositive. Like in Rowland, White’s sentence became final before Blakely
was decided, and his resentencing occurred after Blakely was decided. Like in Rowland, the
resentencing court changed White’s standard range to ’correspond with his.corrected offender

score, but did not. ‘Teevaluate® the exceptional sentence imposed beyond that range. And perhaps

~most 1mportantly, like in Rowland, the resentencing court adopted the trial court’s ﬁndmg of

deliberate cruelty without reconsidering the factual findings underlying the exceptional sentence.
 White contends that Rowland is distinguishable because that case did not address RCW

9.94A.5377(2). But as the State points out, RCW 9.94A.537(2) is not applicable to this case, just as

4 Although the resentencing court here did reduce the exceptional upward variance from 84 to 78
months it did not do so based on its impression of the facts—rather, it stayed true, “percentage-
wise,” to what the original sentencing court imposed and did not reconsider the facts. VRP at 29.
The new sentence was equivalent to the old exceptional sentence in that both represented an
upward variance of 20.1% of the duration of the high end of White’s standard range. Because the
resentencing court maintained the original court’s reasoning and imposed an equivalent
exceptional sentence, it did not reevaluate the exceptional sentence, even though it did reduce the
number of months it imposed. :

6
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it was not applicable to Rowland, because it is a procedural statute that applies only when Blakely
requires a jury trial.

The State is correct that RCW 9.94A.537(2) does not apply to White’s resentencing. First,
this court has reasoned that “RCW 9.94A.537(2) applies only to resentencing hearings required
because of a Blakely error.” State v. Douglas, 173 Wn. App. 849, 855, 295 P.3d 812 (2013)
(footnote omitted). It follows that RCW 9.94A.537(2) does not apply here because White was not
résentenced'due to a Blakely error, but due to his revised offender score after Blake. The statute
therefore cannot be the distinguishing factor between White’s case and Rowland, because it applies
to neither case. See Rowland, 174 Wn.2d at 156. And under Rowland, Blakely could not have
applied at White’s resentencing because White’s conviction and sentence were final before Blakely
was decided and the resentencing éourt did not reconside_r‘ the underlying facts. See Id. at 155.

Therefore, we affirm White’s 466-month sentence.

* II. STATEMENT OF ADDITIONAL GROUNDS

In his Statement of Additional Grounds (SAG),’> White argues that (1) the prosecutor
-abused his power by aski.ng the resentencing court to impose a 472-mqnth sentence; (2) the
resentencing court abused its power by imposing a 466-month sentence; (3) his attorney correctly
advised the resentencing court that he was entitled to a jury on the aggravating factor; (4) Blakely
entitles him to a sentence within the standard range; and (5) he is e_ntitléd to request that his legal
financial obligation be waived or reduce.d. -

First, White claims the prosecutor committed misconduct by seeking a 472-month

sentence. To prevail on a prosecutorial misconduct claim, the defendant bears the “significant

5 See RAP 10.10.
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burden” of showing that the prosecutor’s conduct was both improper and prejudicial in the context
of the entire record. See State v. Thorgerson, 172 Wn.2d 43-8, 455,258 P.3d 43 (2011). Thevrec.ord
does not reflect that the prosecutor’s conduct was improper in proposing a 472-month sentence.

White next claims that his 466-month sentence was an abuse of judicial power. Judicial
misconduct claims typically require showing that the judge was biased, or at a minimum, violated
the appearance of fairness. See, e.g., State v. Solis-Diaz, 187 Wn.2d 535, 540, 387 P.3d 703 (2017);
Inre Dependency of A.E.T.H.,9 Wn. App. 2d 502, 517, 446:P.3d 667 (2019). Because we presume
that “a trial judge properly discharged [their] official duties without bias or prejudice,” a court's
“[j]udicial rulings alone almost never constitute a valid showing of bias.” In re Pers. Restraint of
Davis, 152 Wn.2d 647, 692, 101 P.3d 1 (2004). White’s judicial misconduct claim does not merit
reversal because he complains only that the sentence he received was too long.

White then repeats in his SAG that he was entitled to a jury on the aggravating factor and
that Blakely entitles him to a sentence within the standard range. Errors that “have been thoroughly
addressed by éounsel” are “not proper matters for [the] statement of additional grounds under RAP
10.10(a).” Szfate V. j’hompson, 169 Wn. App. 436, 493, 290 P.3d 996 (2012). Because these
arguments have been thoroughly addressed by White’s attorney’s briefing, we need not reach therrl
in the context of White’s SAG. |

Finally, White argues that he was entitled to a hearing as to whether his legal financial
obligation (LFO) should be waived or reduced due to his inability to pay. He cites RCW
10.82.090(2)(a) for his contention that the court has the authority to reduce his LFO by waiving
the interest that accrued prior to June 7, 2018. RCW 10.82.090(2)(a) provides that “[t]he court

may, on motion by the offender, following the offender's release from total confinement, reduce or
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waive the interest on legal financial obligations levied as a result of a criminal conviction
inclﬁding “al] interest on the portions of the legal financial obligations that are not restitution that
accrued prior to June 7, 2018.” (emphasis added). Here, White has nbt been released frpm |
confinement so his LFO should not be reduced at ‘this time.

Therefore, none of the arguments in White’s SAG merit reversal.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

CRUSER, A.CY.
We concur:

Q«Lé

VELJ \CIC J.

@, T

PRICE, J.
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